
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 

CASE NO.:PFA/KZN/363/99   
In the complaint between: 
 
H           Complainant 
 
and  
 
Otis (South Africa) Pension Fund First respondent 
 
Otis Elevator Company Limited Second respondent 
 
 
PRELIMINARY DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 
FUNDS ACT OF 1956  
 
 
1. This is a complaint lodged with the Pension Funds Adjudicator on 21 September 

1999 in terms of section 30A of the Pension Funds Act relating to the 

complainant’s entitlement to an ill health early retirement pension. No hearings 

were conducted and therefore, in determining this matter, I have relied on the 

documentary evidence and the investigation conducted by my investigator, Lisa 

Shrosbree. 

 

2. The complainant commenced employment with Otis Elevator Company Limited 

(“the employer”) as an elevator mechanic in 1968 and simultaneously became a 

member of the Otis (South Africa) Pension Fund (“the fund”).  

 

3. The complainant initially showed signs of mental ill health during military service 

in 1978. On 31 October 1978, the complainant was seconded to Saudi Arabia 

for two years. During this time, the complainant was severely electrocuted which 

resulted in him being unable to work optimally. Ever since then the complainant 

has been in and out of mental institutions. 

 

4. In 1985, the complainant suffered a mental breakdown and was diagnosed with 

paranoid schizophrenia and depression and was accordingly admitted to 
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Valkenberg Hospital. After a few months, the complainant was 

discharged and resumed his employment with Otis. 

 

5. In 1988 the complainant suffered another mental breakdown and again was 

institutionalised. After being discharged he returned to work. However, unable to 

cope with his duties, he resigned from his position on the same day as returning 

to work and has not been formally employed since then.  

 

6. On resignation the complainant received a withdrawal benefit from the fund in an 

amount of R6 233.33. The complainant’s complaint is that the employer ought to 

have awarded him the ill-health early retirement pension in terms of rule 

4.1.1(ii)B which at the time of his resignation in 1988 read: 
 

If, on the receipt of satisfactory medical evidence, the Employer decides that a member 

is permanently incapable of efficiently discharging his duties through infirmity of mind or 

body not caused by his own fault, the Employer may retire the member at any time 

before his normal retirement date.  

 

7. However, according to the complainant, it was only after the appropriate medical 

treatment that he was in a position to analyse the events surrounding his 

resignation.  

 

8. He wrote to the employer in a letter dated 7 December 1993 requesting financial 

compensation for injury sustained whilst in the employ of Otis. The employer 

replied in a letter dated 3 April 1994 stating that the only basis on which it could 

grant the complainant a pension would be ex-gratia but that the fund had 

decided against this. 

 

9. On 19 January 1998, some four years later, the complainant’s attorneys wrote to 

the employer again to request that the complainant’s case be reconsidered. That 

letter reads in part: 
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Mr H realizes that it was as a result of his mental condition that he could not cope with 

the work which he was doing at your company and not due to the actual work being too 

demanding. However, he instructs us that after being institutionalised for the first time, it 

was known to your company that he suffered from a mental disability which caused that 

he was unable to cope with the tasks required of him. He instructs us that no attempt 

was made to accommodate him in another position which would be less strenuous to 

him. Furthermore, in terms of the Pension Benefit which was applicable to Mr H whilst in 

your employ, he qualified to receive a monthly disability pension… 

 

We request you to check your records granting the abovestated and revert to us 

regarding the possibility of the payment by you of a disability pension to Mr H which will 

have to include backpay up to the date when his services was terminated. [sic] 

 

10. The respondents’ response to the above was that in terms of the rules of the 

fund applicable at the time of the complainant’s resignation, ill health retirement 

benefits were subject to the discretion of the employer and were granted on 

receipt of satisfactory medical evidence. Since the complainant did not request 

ill health retirement at the time and since he failed to provide Otis with medical 

evidence regarding his mental illness, the complainant was not entitled to the ill 

health early retirement pension. 

 

11. In his complaint the complainant seeks an order setting aside the employer’s 

decision not to grant a pension based on retirement due to ill health and in 

support submits that: 

 
The Second Respondent failed to investigate the circumstances surrounding, and cause 

of, the deterioration of the Complainant’s work performance, which it should have done, 

regard being had to the Complainant’s exemplary employment history with the Second 

Respondent at that time and the fact that he was showing an increasing inability to deal 

with his job responsibilities in an effective and efficient manner; 

 

The Second Respondent failed to investigate the circumstances surrounding his 

resignation of the Complainant in a satisfactory manner or at all. The Second 
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Respondent accepted the Complainant’s resignation under circumstances 

which should have alerted it to the fact that the Complainant was acting out of distress, 

namely that the Complainant tendered his resignation on the first day on which he 

returned to work, after having been institutionalised for four months. 

 

If the Second Respondent investigated the matter to some extent, it would have been 

satisfied that the Complainant qualified for the ill health early retirement benefit, as he 

was normally unfit for full time employment. 

 

12. The complainant accordingly requests an order directing the respondents to pay 

him damages in an amount equal to that which he would have received to date 

had he been granted the ill health early retirement pension on the date of his 

resignation; alternatively an order directing the respondents to pay him the ill 

health early retirement pension in terms of rule 4.1.1(ii)B; alternatively an order 

directing the respondents to award him an ex gratia payment. 

 

13. The respondents have raised a point in limine that the complaint has prescribed 

in terms of section 30I of the Pension Funds Act. 

 

14. In terms of section 30H(1) of the Pension Funds Act 

 
The Adjudicator shall, subject to section 30I, investigate a complaint notwithstanding tha 

the complaint relates to a matter which arose prior to the commencement fo the Pension 

Funds Amendment Act, 1995. 

 

15. Section 30I of the Pension Funds Act provides: 
  

(1) The Adjudicator shall not investigate a complaint if the act or omission to which it 

relates occurred more than three years before the date on which the complaint is 

received by him or her in writing. 

 

(2) If the complainant was unaware of the occurrence of the act or omission 

contemplated in subsection (1), the period of three years shall commence on the 
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date on which the complainant became aware or ought 

reasonably to have become aware of such occurrence, whichever occurs first. 

 

(3) The Adjudicator may on good cause shown or of his or her own motion –  

 

(a) either before or after expiry of any period prescribed by this Chapter, extend 

such period; 

(b) condone non-compliance with any time limit prescribed by this Chapter. 

 

16. It is therefore necessary to determine the act or omission to which the complaint 

relates and when it occurred. 

 

17. The alleged omission in this instance is the failure of the employer to investigate 

the circumstances surrounding the complainant’s resignation in 1988 and to 

solicit medical evidence from him to determine whether or not he qualified for 

the ill health early retirement pension in terms of rule 4.1.1(ii)B. 

 

18. However the complainant asserts that he was not aware of the omission at the 

time of his resignation due to his mental illness. In terms of section 30I(2), if the 

complainant was unaware of the occurrence of the act or omission, the period of 

three years shall commence on the date on which the complainant became 

aware or ought reasonably to have become aware of such occurrence, 

whichever occurs first.  

 

19. The complainant states that on account of his illness he only became aware of 

the omission in 1993 during a lucid interval and immediately wrote to the 

managing director of Otis in a letter dated 7 December 1993 requesting that he 

be considered for the ill health retirement benefit. Thus, accepting the 

complainant’s version, in terms of section 30I(2), prescription commenced in or 

about December 1993. Therefore in terms of the Act, the complainant’s claim 

prescribed in December 1996, some three years before he lodged the 

complaint. However that is not the end of the matter. 
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20. In terms of section 30I(3), the Adjudicator may on application or of his own 

accord extend the period of prescription if good cause exists to do so. The 

respondents argue that no good cause exists to extend the period of prescription 

for the following reasons: 

 

20.1 A very long period has elapsed since the complainant’s resignation 

 

20.2 The complainant’s employment file has been lost or destroyed 

 

20.3 Many of the second respondent’s employees at the time of the 

complainant’s resignation have retired or passed away. Other employees 

and officers of the second respondent have emigrated and the 

respondents are unaware of their whereabouts. 

 

20.4 The lack of information regarding this matter means that the respondents 

are unable to provide as much detail as they would wish in support of 

their submission that the treatment of the complainant and the provision 

of employee benefits to the him at the time of his resignation was in no 

way unlawful or unfair 

 

20.5 The complaint has been lodged some six years after the matter was first 

raised by the complainant. 

 

21. I sympathize with the difficulties experienced by the respondents as a result of 

the time lapse since the complainant’s employment with Otis. Nevertheless I do 

not agree that no good cause exists to extend the period of prescription. 

 

22. At common law, it is accepted that prescription does not run against a person 

under disability during such disability (see President Insurance Co Ltd v Y Kwam 

1963 (3) SA 766 (A)). This principle was expressed in the maxim contra non 
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valentem agree non currit praescripto (prescription does not 

run against one who has no capacity to institute action). Section 13 of the 

Prescription Act 68 of 1969 also protects persons under disability (including 

persons who are insane) from the consequences of the running of prescription, 

not by suspending the running of prescription but by delaying its completion until 

a year has lapsed since the disability in question has ceased to exist. 

 

23. Recent case law supports the above policy with respect to disabled persons. In 

the case of De Lange v MMF 2000 (1) All SA 921 (T), the plaintiff had suffered 

from amnesia and the court held that prescription did not run against him for the 

period of his amnesia. In the case of Road Accident Fund v Smith NO 1999 (1) 

SA 92, the court held that prescription did not run against a person who had 

been rendered mentally deranged after a motor collision. 

 

24. In the present case, the evidence clearly shows that the complainant was 

seriously ill for a long period of time. To reiterate, in 1978, whilst doing his 

military service, the complainant became confused and hallucinated and was 

admitted to hospital where he was treated for gastroenteritis, dehydration and 

heat exhaustion. In 1985 he was admitted to Valkenberg Hospital and treated for 

paranoid schizophrenia and depression. In 1988 after two further admissions to 

Valkenberg, he was referred to the Midlands Clinic in Kwazulu Natal and visited 

there regularly for out-patient treatment. In 1988, 1989, 1990 and 1991, the 

complainant was admitted to Townhill Hospital for further treatment. On each 

occasion he was treated for paranoid schizophrenia. The complainant has now 

been declared permanently unfit to work and is currently receiving a government 

grant of approximately R350 per month. 

 

25. In light of the severity of the complainant’s mental illness from which it appears 

he has not yet recovered, the policy of both our common law and statute to 

protect disabled persons from the running of prescription, the implementation of 

that policy by our courts and the fact that the employer was aware of the 
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complainant’s illness, I am of the view that good cause exists for me 

to extend the period of prescription in terms of section 30I(3). I accordingly turn 

to examine the merits of the complaint. 

 

26. The complainant argues that the employer had a duty in terms of rule 4.1.1(ii)B 

to solicit medical evidence at the time of his resignation to determine whether or 

not he qualified for an ill health early retirement pension and its failure to do so 

constituted a breach of that duty. According to the complainant, had the 

employer fulfilled its duty in terms of rule 4.1.1(ii)B, it would have concluded that 

he qualified for an ill health retirement benefit.  

 

27. As stated, the employer’s response to the complaint is simply that since the 

complainant did not apply for the ill health early retirement pension and failed to 

provide Otis with medical evidence in respect of his mental illness at the time of 

his resignation, he is not entitled to the benefit in terms of rule 4.1.1(ii)B. 

  

28. The crux of this matter is whether or not the employer was, in terms of rule 

4.1.1(ii)B, under a duty to inform the complainant of the ill health early retirement 

pension and at the time of his resignation to solicit medical evidence in order to 

determine whether or not he qualified for the said benefit. If the employer did 

have such a duty to the complainant then the complainant is entitled to relief. If 

not, then the complainant’s cause of action fails and he is not entitled to any 

relief. Such a duty, if it exists, must be derived either from statute or the 

common law. 

 

29. Section 2(a) of the Financial Institutions Act 39 of 1984 reads: 

 
A director, official, employee or agent of a financial institution or of a nominee company 

controlled by a financial institution who invests, keeps in safe custody or otherwise 

controls or administers any funds of the institution or any trust property held by or on 

behalf of the institution for any beneficiary or principal – 
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(a) shall, in the making of an investment or in the safe custody, control or 

administration of those funds, observe utmost good faith and exercise proper 

care and diligence. 

 

30. “Financial Institution” is defined in the Act to include a pension fund organization 

registered in terms of the Pension Funds Act of 1956. Therefore in terms of the 

above, a director, official, employee or agent of a pension fund must observe 

utmost good faith in its control or administration of the funds of an institution. 

 

31. Rule 4.1.1(ii)B grants the employer a discretion to award an ill health retirement 

benefit. As such, the employer acts as the agent of the fund in that it ultimately 

decides on behalf of the fund whether or not to distribute the funds of the fund 

for a particular purpose. The employer thus acts as “an agent of a financial 

institution … who … otherwise controls or administers (the) funds of the 

institution …” 

 

32. Accordingly the employer had a duty of utmost good faith to the complainant in 

terms of section 2(a) of the Financial Institutions Act. 

 

33. However if I am mistaken in this respect, the decision of the Supreme Court of 

Appeal in Tek Corporation Provident Fund & 10 Others v Lorentz 1999 (4) SA 

884 (SCA) @ 894 B-E is authority for the proposition that where an employer 

has a discretion to grant benefits in terms of the rules of a pension fund, such 

must be exercised in good faith. 

 

34. Similar duties have been imposed on the employer in English law. For example 

in the case of Scully v Southern Health and Social Services Board [1992] 1 AC 

294. The case concerned the right of doctors to purchase back-service in order 

to have their benefits based on a maximum of 40 years service. For members 

who joined the scheme after February 1975, the right to purchase additional 
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years had to be exercised within 12 months of them taking up 

employment. None of the doctors were informed by the employer of this right 

and they all lost their right to purchase the additional years. The doctors claimed 

damages. The House of Lord’s held in the doctor’s favour. The issue was posed 

within the context of the contract of employment and the court analysed the 

position by asking the following question. 

 
Here the express terms of the contract of employment confer a valuable right on the 

employee which is, however, contingent upon his taking certain action. Where that 

situation is known to the employer but is not to the employee, will the law imply a 

contractual obligation on the employer to take reasonable steps to bring the existence of 

the contingent right to the notice of the employee? 

 

35. The House of Lords held that the answer to this question was affirmative in the 

following circumstances: 

 

- the terms of the contract were not agreed to by employees 

individually; 

- the contract confers a valuable right on the employee if he avails 

himself of it; and 

- an employee cannot reasonably be expected to know of it unless it 

is brought to his attention. 

 

36. The present case is analogous to Scully insofar as rule 4.1.1(ii)B conferred a 

valuable right on the complainant upon his taking certain action (namely the right 

to an ill health early retirement benefit on the receipt of satisfactory medical 

evidence to the employer), the fact that those terms of the complainant’s 

contract incorporating the rules of the fund were not agreed to by the 

complainant personally and that the complainant could not reasonably have 

been expected to know the precise nature and extent of his right to apply for the 

ill health benefit especially considering his mental state at the time of his 
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resignation (of which the employer concedes it was aware, placing an 

even a higher duty on it). 

 

37. In terms of the employer’s duty of good faith and pursuant to the spirit of the 

Scully case, which is of persuasive value in our law, I am satisfied that at the 

time of the complainant’s resignation in December 1993, the employer was, in 

terms of rule 4.1.1(ii)B, under a duty to inform the complainant of the ill health 

early retirement pension and to solicit medical evidence to determine whether or 

not he qualified for the said benefit. Had it done so it is highly probable, in the 

light of subsequent events, that it would have reached the conclusion that the 

complainant was permanently incapable of efficiently discharging his duties 

through infirmity of mind, and thus entitled to the benefit. 

 

38. Where a decision-maker fails to exercise a discretion properly, normally the 

decision will be referred back for a fresh decision. However, there are four 

instances where it is considered justified for a court to substitute its own decision 

for the decision of the authority upon whom a discretion is conferred. The four 

instances are: 

 

1. where the end result is a foregone conclusion 

2. where delay would cause unjustifiable prejudice 

3. where the functionary has displayed bias or incompetence 

4. where the court is in as good a position to make the decision itself 

 

39. In this instance, the employer has made it clear that it does not consider the 

complainant entitled to the benefit in terms of rule 4.1.1(ii)B. Therefore the end 

result of referring the matter back would be a foregone conclusion. Furthermore, 

the complainant is currently living on a government grant which is insufficient or 

him to survive on especially considering his ongoing medical expenses. 

Therefore the complainant requires urgent resolution of this matter. Referring 

the matter back to the employer would only cause further delay and prejudice. 
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40. The employer is not medically trained and, like myself, has to rely on the 

available medical evidence to determine whether or not the complainant 

qualifies for the ill health benefit in terms of rule 4.1.1(ii)B. Thus I am in as good 

a position to make the decision as the employer.  

 

41. In light of the above, I am satisfied that it is justifiable for me to substitute the 

decision of the employer upon whom the discretion to grant the ill health early 

retirement benefit is conferred in terms of rule 4.1.1(ii)B with my own. 

 

42. As stated the evidence available strongly suggests that that at the time of his 

“resignation” the complainant was permanently incapable of efficiently 

discharging his duties through an infirmity of mind not caused by his own fault. 

He was accordingly entitled to the ill health early retirement benefit in terms of 

rule 4.1.1(ii)B on his resignation. 

 

43. There has been no oral hearing in this matter and the respondents have not had 

a proper opportunity to deal with some of the findings and submissions made 

here. Therefore, justice requires that the parties should be afforded an additional 

opportunity to advance submissions in relation to the findings in this preliminary 

determination. Accordingly, in the interests of procedural fairness, I hereby issue 

a rule nisi in terms of which the parties are called upon to show cause, if any, 

within 14 days of this preliminary determination, why the following final order 

should not be granted: 

 

The first respondent is directed to pay the complainant the amounts 

owing as an ill health early retirement benefit in terms of rule 4.1.1(ii)B 

retrospectively to the date of the complainant’s termination of 

employment together with compound interest at the rate prescribed in 

section 2 of the Prescribed Rate of Interest Act in respect of outstanding 

payments. 
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DATED at CAPE TOWN this 28th day of September 2000. 

 

 

..................................................... 

JOHN  MURPHY 

PENSION FUNDS ADJUDICATOR 

 
 

 


